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JON P. WLCOX, J. This case is before the court on petition
for review of an unpublished decision of the court of appeals,

State v. Johnell Sartin, No. 94-0037-CR (Ws. C. App. Feb. 21,

1995) . The appellate court affirmed a judgnent of conviction
entered by the MIwaukee County Grcuit Court, John A Franke,
Crcuit Judge, after a jury found the defendant-appellant-
petitioner, Johnell Sartin (Sartin), gquilty of one count of
possessi on of cocaine base with intent to deliver within 1,000 feet
of a pool, party to a crine, contrary to Ws. Stat.
88 161.14(7)(a), 161.41(1m(cm 3, 161.49, and 939.05 (1991-92), and

one count of possession of cocaine with intent to deliver within
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1,000 feet of a pool, party to a crine, contrary to Ws. Stat.
88 161.16(2)(b)1, 161.41(1m(c)2, 161.49, and 939.05 (1991-92).
Two issues have been presented for our review (1) In order to
convict Sartin of possession of cocaine and cocaine base wth
intent to deliver, was the State required to prove that the
def endant knew the identity of the particular substance, or is
proof of know edge that the substance was controlled or illega
sufficient? VW hold that in order to convict a defendant of
possession of a controlled substance, the State was required to
prove only that the defendant knew or believed that the substances
whi ch he possessed were illegal or controlled. The State is not
required to prove the defendant's know edge as to the exact nature
or chemcal name of the controlled substance; (2) Dd the party to
a conspiracy instruction erroneously deny Sartin due process of |aw
by inproperly relieving the State of its obligation, under State v.
Smal | wood, 97 Ws. 2d 673, 294 NW2d 51 (C&. App. 1980), to prove
his specific know edge of the exact controlled substance invol ved?

In accord with our holding as to the first issue, we find that
Sartin's constitutional rights of due process have not been
vi ol at ed. The State is required only to prove that the defendant
knew or believed that he possessed a controlled substance, and
therefore, providing the jury with the party to a conspiracy
instruction was not in error. Accordingly, we affirmthe decision
of the court of appeals.

The relevant facts of this case are undisputed. O
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January 28, 1993, Sartin's brother, Allan Mabra, called the |oca
police and inforned them that Sartin and three others were in the
process of driving Mabra's car to M| waukee to pick up a half kilo
of cocai ne. Mabra described the vehicle and provided the officer
with the |icense nunber. Shortly thereafter, police officers
spotted the vehicle parked in front of Sartin's residence at 3071
North 19th Street. Sartin was observed wal king down the sidewal k
and returning to the vehicle. The police pulled in front of the
vehicle, and as they approached on foot, a passenger in the rear of
the vehicle threw down a clear, knotted, plastic sandw ch bag
containing material that resenbled cocaine. The police also
wi tnessed Trunail B., a juvenile positioned in the front passenger
seat, hurriedly stuff something into the vehicle's glove
conpar t ment .

Sartin and the three others were ordered fromthe vehicle, and
a subsequent police search produced the contraband which forned the
basis for the ensuing prosecution. A clear plastic bag was found
on the floor near the rear passenger door, which held 20 Ziploc
baggi es contai ning crack cocai ne rocks. A black and white bag with
the brand nane "Fila" was found in the glove conpartnent. The
contents of the bag included snall knotted plastic bags of cocaine
base rocks, an electronic scale, and a bag of powder cocaine. Wen
t he defendant was arrested, the police discovered $300 in cash on
him as well as a beeper. Subsequent investigation reveal ed that

t he beeper had received nore than 400 calls in the past nonth.
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After Sartin's arrest, he mde a series of custodial
statenents in response to police questioning over the course of the
next day. At trial, a MIwaukee detective testified that Sartin
had told police that he had been given $270 to transport the Fila
bag to a location in MIwaukee. Detective Jones stated that Sartin
had admtted that he "thought that what he was given was probably
illegal, that he suspect[ed] that the plastic bag contained either
marijuana or cocaine." However, he denied any know edge of the
drugs found in the rear of the vehicle.

At the close of trial, the circuit court instructed the jury
on the elenents of the two drug charges. The court articul ated
that the first elenent of the possession charges was that the
def endant possess cocaine base; second, the defendant knew or
believed that the substance he possessed was cocai ne base; third,
the defendant possessed cocaine base with intent to deliver it.?
The jury was provided with simlar instructions with regard to the
second count of possession of cocai ne. The circuit court
proceeded to give the standard jury instruction regarding party to
a crinme, as well as "aiding and abetting”" and "conspiracy." The
jury returned guilty verdicts on both counts, and the defendant
recei ved a seven-year sentence.

On appeal, Sartin clainmed that the party to the crine

instruction inproperly relieved the State of its burden under

1 See WS JI-CRMNAL 6035 Possession of a Controlled
Substance Wth Intent to Deliver (1990).
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Smal | wood to prove that he knew the exact nature or chem cal nane
of the controlled substance he possessed as party to a crine. The
appel l ate court rejected this contention, stating:

W find this position to be without nerit on the record
before us. The trial court expressly instructed the jury
that it could find Sartin guilty of possessing cocaine
base with intent to deliver as a party to a crinme only
if the jury first found that the State proved by
evi dence beyond a reasonable doubt that "the defendant
knew or believed that the substance he possessed was
cocaine base.' The trial court wused equally direct
| anguage to instruct the jury on count two, cautioning
the jury that before it could return a guilty verdict,
the jury had to find that the State proved by evidence
beyond a reasonable doubt that Sartin “~knew or believed
t hat the substance he possessed was cocai ne.'
Accordingly, we conclude that these instructions were
legally sufficient and that Sartin's argunent to the
contrary is contradicted by the record.

Sartin, No. 94-0037-CR unpublished slip op. at 6. Havi ng rul ed

that application of the jury instructions was appropriate, the
court thereafter declined to address Sartin's ex post facto

ar gunent . Lg;? The judgnment of conviction was affirned.

2 A concurring opinion was authored by Judge Schudson, in

whi ch he suggested that the mgjority of the court had m ssed the
issue in this case. Judge Schudson stated that the focus of the
deci sion should have been centered upon Sartin's challenge under
Smal lwod, that the State was required to prove his specific
know edge of the exact substance whi ch he possessed. Judge Schudson
stated that "the Smal |l wood di ctum on which Sartin relies is at odds
with the rationale SmallTwood offers for its holding." Sartin, slip
op. at 2 (Schudson, J., concurring). Mreover, prevailing authority
has rejected the notion that the government nust prove a
defendant's specific know edge of the exact substance. 1d.; see
United States v. Lopez-Martinez, 725 F.2d 471, 474-75 (9th Gr.),
cert. denied, 469 U S 837 (1984).




No. 94-0037-CR

l.
A trial judge may exercise wide discretion in selecting jury
instructions based on the facts and circunstances of the case.
This discretion extends to both choice of |anguage and enphasis.

State v. MCoy, 143 Ws. 2d 274, 289, 421 N.W2d 107 (1988). "The

court's discretion should be exercised to fully and fairly inform
the jury of the rules of law applicable to the case and to assi st
the jury in making a reasonable analysis of the evidence.'" Id.

(citing State v. Dix, 86 Ws. 2d 474, 486, 273 N.W2d 250 (1979)).

Al though the judge is granted such broad discretion, the question
of whether the circuit court correctly instructed the jury is one
of law which this court reviews de novo, w thout deference to the

| ower courts. State v. WIlson, 149 Ws. 2d 878, 898, 440 N W2d

534 (1989). The State bears the burden of proving all elenents of

a crime beyond a reasonabl e doubt. In re Wnship, 397 US. 358

(1970). "lLanguage in a jury instruction that relieves the State of
its duty to prove the elenent of intent beyond a reasonabl e doubt

deni es the defendant due process.” Barrera v. State, 109 Ws. 2d

324, 329, 325 NwW2d 722 (1982).

The determ native question in the present case is whether the
circuit court's instruction to the jury on party to a conspiracy
inproperly relieved the State of its obligation under Snmallwood to
prove Sartin's know edge as to the exact nature or chem cal nane of
t he substance which he possessed. In addressing this question, we

first consider to what extent the accused nust be aware of the
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preci se nature of the substance he or she possesses or delivers, in
order to be prosecuted under Ws. Stat. ch. 161 (1993-94), the
Uniform Controlled Substances Act (UCSA). This requires an
anal ysis of the know edge requirenent as provi ded under the act.

Qur decision in State v. Poellinger, 153 Ws. 2d 493, 451

N.W2d 752 (1990) represents the |latest expression by this court of
the know edge requirenent in a drug possession case. In
Poel linger, we stated: "[T]o convict an individual of possession of
a controlled substance, the State nust prove not only that the
def endant was in possession of a dangerous drug but also that the
def endant knew or believed that he or she was." |d. at 508. In
reviewing Wsconsin precedent, the CGimmnal Jury Instructions
Comm ttee has recognized that there appears to be two fundanenta
aspects to the know edge requirenent: (1) knowi ng, conscious

possessi on as opposed to accidental, unknowi ng possession; and, (2)

knowng the nature of the substance knowingly possessed or

delivered. (Enphasis added.)® The focus of our present review is
on the secondary prong, the extent of the defendant's know edge as
to the exact nature of the substance possessed.

Sartin's primary argunent before this court is that the UCSA
is correctly interpreted as requiring proof that a crimnal
def endant know the exact nature or precise chemcal nanme of the

controlled substance he or she is accused of possessing or

8 See WS JI-CRIMNAL 6000, Note on the Know edge Requirenent
in ControlTed Substance Cases, at 2-3 (1981).
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del i veri ng. Sartin relies upon the follow ng passage from the
appel late court's decision in Smallwod to provide the basis for
his present chall enge:

In conclusion, those cases dealing with the Uniform
Controlled Substances Act have recognized that the
essential elenment for proving an offense of delivery is
that the defendant knew or believed the substance was a
control |l ed substance. Know edge as to the exact nature
or chem cal nane of the controlled substance 1is
necessary only when the evidence points to substances of
different schedules and different penalties.

Smal | wood, 97 Ws. 2d at 678 (enphasis added).

Relying on the fact that marijuana is a Schedule |I controlled
substance,* while cocaine is a Schedule Il controlled substance,?’
Sartin maintains that the wunderlined portion from Snallwood
establi shes the cornerstone for his appeal. He argues that where
evidence exists that a defendant thought he possessed a different
controlled substance from a different schedule than the one for
which he is prosecuted, the State is then required to prove the
defendant's "[k] nowl edge as to the exact nature or chem cal nane of
the controlled substance.” 1d. at 678.

The State objects to Sartin's reliance on what it considers to
be sinply dictum from Snmall wod to support his interpretation of
t he know edge requirenent in the UCSA. The State asserts that such

a reading of the act is contrary to established Wsconsin precedent

and public policy. Moreover, it lacks a reasoned support in

* See Ws. Stat. § 161.14(4)(t) (1993-94).
® See Ws. Stat. § 161.16(2)(b)1 (1993-94).
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precedent from other jurisdictions. The State naintains that the
wel | -established law in this state only requires proof that the
def endant knew the substances he possessed were controlled or
illegal. Proof of know edge of the exact nature or particular
control |l ed substance possessed is not required. W agree.

The know edge requirement in a drug possession case under the
UCSA finds its origin in this court's decision in State v.
Christel, 61 Ws. 2d 143, 211 N W2d 801 (1973). The defendants in
Christel had challenged their convictions for possession of
marijuana (hashish) wth intent to sell on the grounds of
insufficiency of evidence to support the know edge requirenent.
This court reviewed the evidence that the defendants had acted in a
cl andestine manner, had signed for a package not addressed to
either one of them at a honme at which neither resided, and had
proceeded to | eave the hone with the wapped brick of hashi sh which
had just recently been delivered, and concluded that the jury was
entitled to infer know ng possession on the basis of this evidence.
ld. at 159. Affirmng the judgment of conviction, this court
stated that "[u] nder  sec. 161.30(2) (d), St at s. 1969, t he
prosecution nmust prove not only that the defendant is in possession
of a dangerous drug but also that he knows or believes that he is."
Id. at 159 (citing WS JI-CRIM NAL 6030 and cases cited therein);
and Wight v. Edwards, 470 F.2d 980, 981 (5th dr. 1972)

(concluding that "due process denands that the State show a

specific intent to possess the prohibited substance, that is, that
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the act was purposely, not accidentally done").

Four years later, this court revisited the know edge required
to support proof of possession of a controlled substance in Kabat
v. State, 76 Ws. 2d 224, 251 NW2d 38 (1977). In Kabat, a tiny
amount of residue scraped from the bottom of a pipe in the
defendant's apartnment had fornmed the basis for his conviction of
possession of marijuana in Manitowc County. The issue in this
case was not whether the defendant possessed a «controlled
subst ance, but whether he knew he did. 1d. at 227. Al though we
held that the anmount and form of the substance found in the pipe
was not sufficient to inpute to the defendant know edge that the
substance contained ingredients of marijuana, we articulated the
appropriate test to be enployed to determ ne know edge, as provided
in Christel: "To convict an individual of possession of a
control |l ed substance, the prosecution must prove not only that the
defendant was in possession of a dangerous drug but also that he
knew or believed he was." Kabat, 76 Ws. 2d at 227 (citing
Christel, 61 Ws. 2d at 159).

Following Kabat, we were presented wth a defendant's
challenge to jury instructions followng a conviction for delivery

of Phencyclidine (PCP), in the case of Lunde v. State, 85 Ws. 2d

80, 270 N.w2d 180 (1978). In accordance with Christel, the
circuit court judge had instructed the jury that "in order to
return a verdict of guilty, it nmust find beyond a reasonabl e doubt

that the defendant delivered a controlled substance and that he

10
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knew it was a controlled substance.” Lunde, 85 Ws. 2d at 86
After failing to nmake a tinely objection at trial, the defendant
argued on appeal that the instructions were insufficient and
fatally defective, claimng that the judge should have instructed
the jury that the State was required to prove that the defendant
knew the substance which he delivered was PCP, the particular
control | ed substance at issue in the case. 1d.

We distinguished our holding in Christel by recognizing that
the question before the jury in Christel was whether the defendants
knew t he substance in their possession was marijuana, as opposed to
sonme conpl etely innocuous or uncontrolled substance. There was not
the slightest doubt in Lunde regarding the actual nature and
identity of the substance delivered by the defendant. 1d. at 89.

After reviewwng the instructions as provided to the jury, we
found that there was no suggestion that the delivery of the
controll ed substance was innocent, accidental or inadvertent, and
thus, there was no infringenent upon the defendant's due process
rights, as the instructions were not erroneous. 1d. at 90. In our
anal ysis, we recounted the very purpose of the Christel rule: "that
is, to nmake sure that there be a specific intent to possess or

deliver a prohibited substance." ld.; see also Poellinger, 153

Ws. 2d at 508. The defendant's know edge of the controlled nature
of the substance, as well as its chemcal identity, PCP, was clear
from the evidence in the record. The State, however, was only

required to denonstrate the defendant's knowledge as to the

11
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controlled nature of the substance. W therefore concluded that
the jury was adequately instructed as to the State's burden of
proof in order to convict the defendant.

W now turn to the appellate court's decision in Smallwood
central to Sartin's challenge on this review In Smal | wood, the
def endant appeal ed a convi ction for delivery of
t et rahydrocannabi nol (THC), claimng that the State had failed to
produce evi dence beyond a reasonabl e doubt that defendant knew the
substance he delivered was THC.® Recapitul ating the know edge
requirement as provided by this court, the appellate court

summari zed Lunde as clarifying the Christel holding: "[t]he purpose

of the rule is to nake sure that there be a specific intent to
possess or deliver a prohibited substance, not a particular
prohi bited substance.” Snallwood, 97 Ws. 2d at 676.

Fi nding Wsconsin precedent inapplicable to the precise facts
before it, the court of appeals sought guidance from another
jurisdiction, looking to a decision of the Georgia appellate court,

Weaver v. State, 145 Ga. App. 194, 243 S E. 2d 560 (1978), which had

addressed simlar provisions in the UCSA. | n Waver, the defendant

was the target of a controlled drug buy for the sale of THC, a
Schedule | controlled substance under Ceorgia law. |1d. at 562.
However, a subsequent chem cal analysis determned it to be heroin,

al so a Schedule | substance. The defendant argued that there was

® Athough the facts as presented are sparse, the defendant

apparently clained that he thought that the substance which he
possessed was anot her controll ed substance, possibly marijuana.

12
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therefore insufficient evidence of intent to sell heroin. Holding
to the contrary, the Georgia appellate court stated:

The appellant's m sapprehension of this fact does not

relieve himof crimnal responsibility. The elenents of

the crinme are the sane, and the prescribed punishnent is

the same, for selling any Schedule | substance. An

intent unlawfully to sell a controlled substance is all

that is required, and this intent was properly inferable

fromthe evidence.

Id. Following the Georgia court's lead in Waver, but w thout any
further analysis of the issue, the Smallwood court relied on the
fact that THC and the substance the defendant clainmed to have
possessed (marijuana) were both Schedule | controlled substances in
W sconsin, stating:

The elenents of the crine are the same, and the

prescribed punishnment is the sane. As long as these

facts are present, we believe it is unreasonable to
assune that the legislature intended that the State
prove that the accused knew the exact nature or chem cal

nane of the controlled substance. The only know edge

required is the know edge of the controlled nature of

t he subst ance.

Smal | wood, 97 Ws. 2d at 677-78.

The Smal | wood court clearly Iimted its decision to the facts
before it, analogizing the defendant's clained ignorance of the
actual substance possessed with that of the defendant in Waver,
producing an identical result. However, rather than ceasing its
di scussion, the appellate court proceeded to surmse that perhaps
the result would be different in a case where the charged substance
and the substance the defendant thought he possessed were placed in
different schedules, stating: "[k]now edge as to the exact nature
or chemcal nane of the controlled substance is necessary only when

13
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the evidence points to substances of different schedules and
different penalties.” 1d. at 678. It is this passage that Sartin
clings to in the present case.

The State suggests to this court that the above-quoted passage
from Smal lwood is nmerely dicta, and therefore is not controlling.’

W agree. The question presented to the appellate court in
Smal lwood was |imted to whether the State was required to prove
that the defendant knew the substance possessed was THC, where THC
and marijuana shared placenent in Schedule |, and furnished the
sanme penalty. |In response, the court specifically articulated that
the State need not prove the defendant knew the exact nature or
chem cal nane of the controlled substance he delivered in order to
be convicted. 1d. at 677-78.

W find the court's suggestion that a different rule mght
apply where the perceived and actual substances are dissimlarly
placed in the statutory drug schedules was unnecessary to the
resolution of the issue before it, and therefore is not binding in
subsequent cases as |egal precedent. The primary decision relied

upon by the court of appeals, Waver v. State, did not hold that in

sone instances the State would be required to prove the defendant's

know edge of the particular controlled substance which he

" Dicta is a statement or |anguage expressed in a court's
opi nion which extends beyond the facts in the case and is broader
t han necessary and not essential to the determnation of the issues
before it. State ex rel. Schultz v. Bruendl, 168 Ws. 2d 101, 112,
483 N W2d 238 (. App. 1992); see also State v. Koput, 142
Ws. 2d 370, 386 n.12, 418 N.W2d 804 (1988).

14
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possessed. Weaver, 243 S. E 2d at 562. Rat her, the Waver court
sinply stated that an intent wunlawfully to sell a controlled
substance is all that is required; the State need not prove a
defendant's specific know edge where the elenents of the crine and
the penalty are matching. 1d.

W seek to reaffirm the law in Wsconsin as expressed in

Christel, Kabat, Lunde, that portion of Smallwood not overrul ed by

this opinion, and Poellinger: the only know edge that the State
must prove beyond a reasonable doubt in a possession of a
controll ed substance case is the defendant's know edge or belief
that the substance was a controlled or prohibited substance. The
State is not required to prove the defendant knew the exact nature
or precise chemcal nane of the substance. W expressly overrule
any |anguage in Snmallwod which suggests that a different rule
m ght apply where the actual and perceived substances are placed in
different schedules and wield dissimlar penalties. The proof of
the nature of the controlled substance is, in the statutory schene,
only material to the determnation of the penalty to be applied

upon conviction. See, e.g., People v. Janes, 348 N E 2d 295, 298

(rrl. App. 1976). W find that it would be unreasonable to assune
that the legislature intended that the State prove that the accused
knew t he exact nature or chem cal nane of the controlled substance.
Moreover, our decision today conports wth precedent from
other jurisdictions confronting simlar public policy concerns.

The majority of courts that have addressed this issue agree that in

15
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drug possession or delivery cases, the defendant's know edge that
he had a controlled or illegal substance is all that the State need
prove; there is no requirenment to prove the defendant knew the
exact nature of the substance, or its chenical designation.® The

decision of the Nnth CGrcuit Court of Appeals in United States v.

Lopez-Martinez, 725 F.2d 471 (9th Gr. 1984) denonstrates the

simlarity that our holding shares with decisions at the federal
| evel .

The defendant in Lopez-Martinez asserted that the State was

required to prove that he know ngly possessed and inported heroin,
the controlled substance recovered by Border Patrol agents at the
time of his arrest. He clained, however, that he thought the
substance was probably marijuana, not heroin, as eight vyears
earlier, he had nmade a simlar inportation attenpt involving a
large quantity of nmarijuana. 1d. at 472. The penalty schene for
the two substances was significantly different, as heroin was a
narcotic drug carrying a nore severe punishnent. See 21 U S.C
88 841(b) (1) (A and 960(b)(1). Rejecting the defendant's

contentions that he |lacked the necessary intent to possess and

8 See United States v. Quintero-Barraza, 57 F.3d 836, 843
(9th Gr. 1995); United States v. Cartwight, 6 F.3d 294, 303 (5th
Gr. 1993), cert. denied, 115 S .. 671 (1994); United States v.
Berick, 710 F.2d 1035, 1040 (5th Gr.), cert. denied, 464 U S. 918
(1983); Commonwealth v. Rodriguez, 614 NE 2d 649, 653 (Mass.
1993); Carter v. United States, 591 A 2d 233, 234-35 (D.C. App.
1991); United States v. Zandi, 769 F.2d 229, 234 (4th CGr. 1985);
People v. Qy, 107 Cal. App. 3d 593, 600-01, 165 Cal. Rptr. 463,
467-68 (Cal. C. App. 1980); People v. Grringer, 48 Cal. App. 3d
827, 835, 121 Cal. Rptr. 922, 927 (Cal. . App. 1975).

16
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import heroin and that this was not the offense charged by the
grand jury, the court relied upon a nunber of prior cases in which
simlar positions had proven equal ly unsuccessful.® Review ng the
content of the drug statutes involved, the court explained that
they were primarily intended to prohibit inporting or possessing a
control l ed substance. The subsequent penalty phase, an entirely
separate conponent, only thereafter assigns the length of
i ncarceration dependent upon the particular substance inplicated.

Ild. at 475. This characterization is consistent with the hol ding
of other courts that the governnent is not required to prove the
def endant's know edge as to the specific anount of the substance
possessed, despite the trenendous effect such anmobunt can have on

the penalty assessed. See United States v. McNeese, 901 F. 2d 585,

605-06 (7th Gr. 1990); Poellinger, 153 Ws. 2d at 508.
The statutory design of the Wsconsin UCSA, Ws. Stat. ch. 161
(1993-94), parallels the federal statutes discussed in Lopez-

Marti nez. See State v. Hecht, 116 Ws. 2d 605, 615-16, 342 N W2d

721 (1984).' The know edge requirenent is designed to renove from

° See United States v. Davis, 501 F.2d 1344, 1346 (9th Gr.
1974) (holding that "[t]he governnent is not required to prove that
t he defendant actually knew the exact nature of the substance wth
whi ch he was dealing”); United States v. Jewell, 532 F.2d 697, 698,
(9th Gr.), cert. denied, 426 US. 951 (1976) (announcing that
"IwWe restrict Davis to the principle that a defendant who has
know edge that he possesses a controlled substance may have the
state of mnd necessary for conviction even if he does not know
which controlled substance he possesses”); and United States .
Rea, 532 F.2d 147, 149 (9th Cr.), cert. denied, 429 U S. 837

(1976) .

10

The Uniform Controlled Substances Act was approved by the
17
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the prosecution pool one who accidentally, innocently, or
i nadvertently possesses a controlled substance. To adopt Sartin's
position that the State nust prove the defendant's know edge of the
particul ar substance does not further this policy. As the State
suggests, insulating fromcrimnal liability those defendants who
knowingly deal in prohibited controlled substances, but are
ignorant, mstaken, or willing to msrepresent the exact nature or
chem cal nanme of the substance which they traffic, is contrary to
public policy. Expressing discontentnent for the position

advocated by the defendant in Janes, and Sartin in this case, the

II'linois appell ate court stated:

This would lead to an absurd result, as the State

suggests, that drug dealers would only be liable for

selling the drug they thought they were selling. This
approach would nake the statute inapplicable to one who

had not personally perforned a chemcal analysis of the

subst ance containing the controll ed substance.
Janes, 348 N E. 2d at 298.

Qur decision today facilitates the intent of the statute to

curb the dangerous proliferation of the drug trade, which has
infiltrated the very fabric of our society. The requirenent that a
def endant "know ngly" distribute or possess a controlled substance
adequately protects those individuals who may innocently becone
involved in a drug transaction by inadvertence or accident.
However, one who knowingly engages in the trade of controlled
(..continued)
Nat i onal Conference of Comm ssioners on Uniform State Laws in 1970.
This act replaced the 1933 Uniform Narcotic Drug Act and the 1966
Model State Drug Abuse Control Act. Uniform Controlled Substances
Act, 9 U.L.A 188 (1979).

18
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substances should not profit by feigning ignorance, and
subsequently relying on the State's potential inability to prove
know edge of the exact substance invol ved.

1.

Finally, we address Sartin's claimthat the jury instructions
inthis case inproperly relieved the State of the burden of proving
his specific know edge of the particular substances found in the
vehi cl e. Sartin maintains that refusing to follow his
interpretation of Snmallwood would deprive him of a constitutiona
right to due process of law by violating ex post facto principles.

See U S. Const. anend. XIV; Ws Const. art. |, 88, State v.
Kurzawa, 180 Ws. 2d 502, 511, 509 N.W2d 712, cert. denied, 114

S C. 2712 (1994). Sartin theorizes that refusing to follow the
dicta in Smal l wood woul d effectively be renoving a defense that was
available at the tinme that the act was comm tted. W find this
argunent to be without nmerit. The law in Wsconsin is clear that
the State is required only to prove that the defendant knew or
bel i eved that he possessed a controlled or prohibited substance.
The Smallwod decision did not change the law, despite the
erroneous suggestion that perhaps a dissimlar result would occur
in adifferent case. This dicta does not anmount to | egal precedent
upon which the defendant was entitled to rely for his defense, and
therefore, we find that no ex post facto violation occurred here.

By the Court.—Fhe decision of the court of appeals is

af firnmed.
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